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P-ROGCGEEDI-NGS
10: 20 a. m

CHAI RPERSON M LLER: This neeting
will conme to order. Good norning |adies and
gent | enen. This is the May 1, 2007 Public
Meeting of the Board of Zoni ng Adjustnent of
the District of Colunbia. M nane i s Ruthanne
MIler. | am the Chair of the BZA To ny
right is M.Curtis Etherly; he is the Vice
Chair. Tony left is M. Marc Loud; he is the
Mayoral appointee, and next to himis John
Mann, representing NCPC. Next to himis diff
My fromthe Ofice of Zoning, Sherry Qd azer
and Est her Bushman fromthe O fice of Attorney
General, and Tracey Rose from the Ofice of
Zoni ng.

Copi es of today's neeting agenda
are available to you and are located to ny
left inthe wall bin near the door. W do not
take any public testinobny at our neetings
unl ess t he Board asks soneone to cone forward.

Pl ease be advised that this
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proceeding is being recorded by a court
reporter and is also web cast live.
Accordingly, we nust ask you to refrain from
any disruptive noises or actions in the
heari ng room Please turn off all beepers and
cell phones. Does the staff have any
prelimnary matters?

SECRETARY MOY: No, Madam Chair. |
think there are sone, but we can take it up
case- by-case.

CHAI RPERSON M LLER: Ckay, then
let's proceed with the agenda.

SECRETARY MOY: Mor ni ng, Madam
Chai rperson and nenbers of the Board. The
first case for decision is the Remand of
Appeal No. 16839 of Advisory Neighborhood
Comm ssion 4A. This was pursuant to 11 DCVR
3100 and 3101 fromthe decision of the Zoning
Adm ni strator, for the issuance of a
certificate of occupancy (No. 18366, dated
August 31, 2001) for an elderly devel opnent

center serving 30 persons, ages 22 to 85 years
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of age and 7 staff in a C2-A District at
prem ses 5511 14'" Street, Northwest That's
I n Square 2800, Lot 9.

The staff is going to give just a
real, a very quick background, Madam Chair,
since this has been in process for a | engthy
period of tine.

The Board deni ed Appeal No. 16839
of ANC 4A on July 2, 2002. The Appel | ant
appealed to the District Court of Appeals who
concl uded that the Board erred in determ ning
that Metro Day was entitled to a certificate
of occupancy as a child elderly devel opnent
center.

The BZA order was vacated and
remanded to the Board for further processing
-- proceedi ngs. In the remand -- in its
remand order, the Court instructed that,
al t hough Metro Day does not qualify as a child
el derly devel opnent center, it my yet be
eligible for a C of O under a different use

cl assi fication.
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The Board then scheduled its
decision neeting on July 6, 2004,and at the
end of its deliberation, the Board instructed
the zoning staff to send letters to all
parties seeking coments on different use
classifications appropriate to Metro Day.

Through a nunber of neeting dates
and one hearing date, the Board on Decenber 6,
2005 finally concluded to postpone its
decision until the Zoning Comm ssion could
determ ne a new use definition or
classification. And on Decenber 22, 2006 the
Zoni ng Comm ssion issued Zoning Conmm ssion
Order No. 05-01 adopting a text anmendnent
creating a new use called Adult Day Treat nent
Facility.

So, what's before the Board is to
act on the Court of Appeals remand of this
appeal, and that concludes the staff's
briefing, Madam Chair.

CHAl RPERSON M LLER: Thank you, M.

Moy, and | think you covered a lot of the
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hi story, and | don't want to be too redundant,
but | want to at least start where | was
begi nning ny analysis from and that is of
course the Court's ruling, and as you st at ed,
the Court did vacate the Board's decision and
remanded the case to us and instructed us
that, although Metro Day -- say it quotes,
"Although Metro Day does not qualify as a
child elderly devel opnent center, it nmay yet
be eligible for certificate of occupancy under
a different use classification."

And so therefore, when it was
remanded to the Board, the Board took a | ook
at that question and actually sought comments
from the parties whether the Board should
grant the appeal or determ ne whether there
was anot her use cl assification under which the
facility mght be eligible, and the Board
heard from M. Chagnon on behal f of ANC4A and
f r om DCRA.

And in |ooking at the case, the

Board noted that there was a lack of clarity
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I n our regulations, which is not surprising,
and actually M. Parsons was the Zoning
Comm ssioner on this case, and the Board
determned that QOAG should take a |ook at
this, and the Zoning Conmm ssion should
consi der whether or not there should be a new
regul ation that woul d specifically enconpass
an adult facility, and in fact that's what
happened, and as M. My stated, on Decenber
22, 2006 the Zoning Conm ssion issued these
Zoni ng Comm ssion No. 05-01, adopting a text
anendnent and creating a new use call ed Adult
Day Treatnent Facility, which is effective
Decenber 29, 2006.

So at this point, it's up to this
Board now to take action, and I think we have
2 choices in -- to conmply with the Court's
order. One is we could conduct hearings to
determne if Metro Day's facility falls within
the newregul ati on that was recently passed by
t he Zoni ng Comm ssion, or we could just grant

the appeal on the basis that Metro Day's use
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did not fall wthin that classification as
determ ned by the Court of Appeals.

If we do that, if we just grant
the appeal in this case, that neans that DCRA
woul d be authorized to revoke the certificate
of occupancy that's in existence right now
under the old regul ation, and that Metro coul d
re-apply under the new regul ation. And in
t hat case, the Zoni ng Adm ni strator woul d make
a determnation in the first instance whet her
Metro falls wthin the new regul ati on.

So |I kind of open it wup for
comrents at this point on those two options.

MEMBER  MANN: Madam Chair, I n
consi dering these two options, do you have an
opi ni on on which would nore efficiently draw
this process to a concl usion?

CHAl RPERSON M LLER: It woul d be ny
opi ni on that we should just grant the appeal.
The normal process would be for the Zoning
Admi nistrator to nmake that determnation in

the first instance, and | think that's the
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better approach, though the Court has given us
the other option if we wanted to choose that.

Al so, Metro Day hasn't been
engaged in this process. They didn't respond
to our request for comrents or anything |ike
that, so that's why | would |l ean in the other
direction just to grant the appeal. It would
clearly be in accordance with the Court's
remand.

MEMBER MANN: Yes, | woul d support
you on that.

CHAI RPERSON M LLER:  Ckay. In
whi ch case, | would nove to grant the appeal
of 16839 of Advisory Nei ghborhood Comm ssion
4A.

MEMBER MANN: Second.

CHAl RPERSON M LLER: Any ot her
comrents on this? Ckay, all those in favor,
say aye.

(A Chorus of Ayes.)

CHAI RPERSON M LLER: All those opposed? All
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t hose abstaining? Wuld you call the vote,
pl ease?

SECRETARY MOY: Yes ma'am The
staff would record the vote as four to zero to
zero. This on a notion of Madam Chair, M.
MIller to grant the appeal, seconded by M.
Mann.

Al so in support of the notion, M.
Etherly, M. Loud. The staff also notes that
we have a absentee ballot from John Parsons
who's participating onthis remand appeal, and
his absentee ballot is to grant the appeal.

If I my read, his comment 1is,
"A@ven that the genesis of this appeal has
been resolved by the Zoning Conm ssion's
revision to the regul ati ons, which created an
adult day treatnent facility, the BZA should
grant the appeal, allowing the facility to
apply for a Cof Oas a matter of right."

So that woul d give aresulting vote
of five to zero to zero.

CHAI RPERSON M LLER: Thank you very
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much. Wuld you like to call the next case?

SECRETARY MOY: Yes, nmm'am The
next case is Appeal No. 17589 of Salvatore
Gorgone pursuant to 11 DCMR 3112 from the
adm ni strative decision of the Zoning
Adm ni strator, Departnent of Consuner and
Regul atory Affairs, to deny the issuance of a
certificate of occupancy permt for a Gournet
Shop because the prior delicatessen use was
di scontinued for nore than three years,
pursuant to 11 DCVMR 2005. The subj ect
property is located in the DO R-5-E District
at prem ses 1417 17'" Street, Northwest, and
that is Square 181, Lot 149.

On April 10, 2007 the Board
conpl eted public testinony, closed a record
and scheduled its decision of My 1, 2007
The Board requested post hearing docunents
from the appel | ee, DCRA and all owed
additional filings fromthe ANC. The ANC did
file and that is in the <case folders

identified as Exhibit 30.
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We al so received a filing fromDCRA
yesterday, April 30, which is untinely. The
Board my wsh to take that wup as a
prelimnary matter, so that should be
identified as Exhibit 31 as the nost recent
filing.

CHAI RPERSON M LLER | ' msorry, M.
Moy, what is that - Exhibit 317

SECRETARY MOY: The filing fromDCRA
woul d be identified as Exhibit 31. That was
filed yesterday from DCRA

CHAl RPERSON M LLER: Thank you.

SECRETARY MOY: That conpletes the
staff's briefing, Madam Chair.

CHAl RPERSON M LLER: Wwell, the
Board is looking for that Exhibit 31. [If I'm
not correct, | think those were the docunents
that we had -- thank you, right -- that we had
specifically requested at the hearing.

One was the definition of a
delicatessen from Wbster's Third New

I nternational Dictionary, two copies of fast-
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food restaurants and exi sting eating establish
| ssued tenporary certificates of occupancy for
one year in order for the owner to apply to
the BZA for a special exception for a fast-
food restaurant in a C2-A D strict, and
three, wviolation notices issued to Chef's
Express, October 20, 1999, March 7, 2003 and
August 21, 2003 for operating as a carry-out
w t hout obtaining a certificate of occupancy.

| believe these docunents al so were
faxed to us last night, so we had a chance to
| ook at them and | would nove that we wave
our regulations to take theminto the record
because they were docunents that were
specifically requested by us, they don't
I nvol ve anyt hing that the posing parties woul d
need to cross-exam ne on or woul d be surprised
about . So for those reasons, is there a
consensus to take that in?

CHAI RPERSON M LLER:  Ckay. So,
going to the nerits of this case. Let ne

start by just setting up the legal issue
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that's before us. It's an appeal of a deni al
of an application for certificate of occupancy
for a Gournet Shop. Denied on the basis that
a prior non-conformng use was discontinued
for nore than three years, and the ZA relied
on Section 2005 for that.

So, | think in approaching this
question, we need to first establish whether
or not there was a non-conformng use at this
prem ses, and if so, if it was discontinued,
and if so, when. Basically, that's our
framework for this analysis.

So, we do have a ot of
docunentation in the record. | just want to
start with whether or not there was a non-
conformng use on these premses, and |I'm
going to start by reading the definition of a
non-conform ng use so that we're all on that
sane page.

In our definition section 199.1
non-conformng use is defined as foll ows: Any

use of land or of a structure of a structure
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and land in conbination awfully in existence
at the tinme this title or any anmendnent to
this title becane effective that does not
conformto the use provisions for the district
i n which the use is | ocated.

A use lawfully in existence at the
time of adoption or anendnment of this title
t hat woul d t hereafter require speci al
exception approval from the Board of Zoning
Adj ustnment shall not be deened a non-
conform ng use. That non-conform ng use shall
be considered a conform ng use subject to the
further provisions of Sections 3104.2 and
3104. 3.

That's the definition, not to get
too confused by it, but I think the first
premse of it is that basically there had to
be a use in existence prior to 1958 when the
zoni ng regul ati ons were enacted, and that once
they were enacted, the use was no |longer a
matter of right use.

| think what we do have in the
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record is that O fice of Planning report. |
believe it was attached to Exhibit 17, and it
was witten in connection with, | believe, a
vari ance case that was brought before the BZA
and then withdrawn in 2004.

But in any event, the significance
of that is in the OP report. O fice of
Pl anni ng stated that the history i s docunent ed
by a chronol ogy of certificates of occupancy
t hat has operated as a delicatessen per a non-
conform ng back to 1958. So, | think that's
pretty much established.

And really that was not the big
I ssue in the case. The big i1ssue then, |
think, is whether it was di sconti nued, and you
know what is that -- how do you define
di scontinued, or whatever, but -- and then
what was it -- okay, |I think it had begin as
a certificate of occupancy for a deli, and so
then we, | think, need to look at the
definitionin Whbster's Dictionary because our

regs don't define a deli
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But our regulations say at 199.2
that if words aren't defined in this section,
t hey shall have the neaning given in Wbster's

dictionary. So, in essence, the definition,

and I'm reading it actually from the
Appel lant's, because | had trouble actually
readi ng DCRA's copy, but I'm-- | don't think

there's a di sagreenent to what Webster's says.

And it says, ready-to-eat foods as
cooked or processed neats, cheeses, prepared
sal ads, canned food, preserves, relishes in a
store where delicatessen are sold, either to
be taken out or to be eaten on the prem ses
(as in sandw ches).

So | think what we have in the
record is a series of certificates of
occupancy for this establishnment for use as a
deli up until at |east 1998, and then we have
evidence that there was a change in 1998 to
the type of establishnent that it was.

We had evi dence by the ANC that in

1998, when the last certificate of occupancy
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for a deli was issued, there were great
physi cal changes to the establishnment, and
there was a great change in the type of
operations that it conducted, and we can get
into that to a certain extent. But | do
recall that the ANC said that the change was
not increnental, that it was |ike going from
a kite to a helicopter.

And then we al so have in the record
Notices of Violation from DCRA, | believe
dating back to 1998, that they were operating
outside their certificate of occupancy, and |
think it was in October of "99 they were told
that they needed to obtain a C of O for a
rest aurant.

M. Crews testified that there were
conpl aints about a carry-out business at the
operation -- at the establishnment in 1999. |
have in nmy notes a May 30, 2003 nenmo from
Denzel Nobl e about Chef's Express carry-out
that an R-5-3 zone does not allow carry-out as

a matter of right, and a Notice of Violation
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was sent and indicating to the tenant that
they need to seek special exception relief
because carry-out was denied in that zone.

| think there's sone item whether
speci al exception or variance, they were
notified that they could not operate their
busi ness as a matter of right.

Oct ober 17, 2005 DCRA i ssued Noti ce
of Intent to deny a license renewal to Mng
Jin Zhang because they were operating outside
of the scope of the certificate of occupancy
| ssued on June, 1998.

So, | think there's evidence, there
may be nore, but evidence in the record that
since 1998 certainly sonme people thought that
there was a big change in their operations and
that they were operating outside of the scope
of their certificate of occupancy.

Now, there's a question. | just
want to |lay out one other aspect of the |aw,
and then I'mgoing to open it up for further

comments -- the law -- there's what's call ed
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a discontinuance provision that M. Crews
relied on.

That's section 2005.1, and that
says that discontinuance for any reason of a
non-conform ng use of a structure or of | and,
except where governnental action inpedes
access to the premses, for a period of nore
than three years, shall be construed as prinma
facie evidence of no intention to resune
active operation as a non-conform ng use. Any
subsequent use shal | conform to t he
regul ations of the district in which the use
I's | ocat ed.

So, it is an opinion, | believe, of
the zoning admnistrator that there was a
di sconti nuance of the non-conform ng use as a
deli dating back at least to 1999, if not 1998
when changes were made to the operation, and
their business was nore of a carry-out
operation and did not fall wthin the
definition of deli.

And | think that all we need to
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determne is whether they no Ilonger fell
Wi thin that definition of deli as of that date
for a continuous period of 3 years.

So, | think I'll open it up for
comrents at this point.

VI CE CHAI RPERSON ETHERLY: Madam
Chair, thank you very nmuch for your sunmary.
| think your remarks bring us precisely to
where the record dictates that we go in this
particul ar instance.

| believe in particular, there are
two very critical points that you highlighted
Wi th respect to the record and the facts that
have been established in the case, quite
convincingly, if you wll.

First and forenost, the issue of
preci sely what was happening on site at the
deli. As you indicated, testinony presented
to us illustrated unrebutted that at sone
point there was in fact deli activity on site.

As you i ndi cated, through siting of

the earlier Ofice of Planning report fromBZA
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Case No. 17075, that is not at issue here.
VWhat is at issue is what began to happen in
1994 and subsequent years.

As testified to by the ANC and a
nunber of w tnesses that were brought forward
by the ANC, there were a nunber of physica
changes to the establishnment with respect to
t he type of equi pnent that was being utilized,
changes which include the addition of |arger
cooki ng equi pnent, exhaust, exhaust apparatus
to assist in a larger scale of operation, if
you will, fromthe standpoint of the type of
preparatory work that was underway concerni ng
the food stuffs that were being sold out of
this property.

As was indicated by the ANC, this
escal ation was, to use ANC s word, |ike noving
froma kite to a helicopter. Again, | did not
see anything in our record or anything in our
subsequent submttals that rebuts these
assertions that clearly, what began to happen

noved away fromthe definition of delicatessen
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as referred to in Webster's.

And again, reading fromthat Ofice
of Planning's report consistent with your
definition, ready-to-eat food products (as
cooked neats and prepared sal ads).

Clearly the record denonstrates
that that is not what was happening in the
period after -- clearly after 1997, but agai n,
the ANC provided testinony that we began to
see experinmentation on the property as early
as 1994 through 1997 with regard to sone of
the changes that were underway inside the
establishnment with regard to the type of nenu
offerings that were avail abl e.

| think if I recall, in fact, Madam
Chair and ny colleagues, there was sone
di scussi on about the type of nenu options that
were available in a very limted manner early
on in the property's operation in that early
1990s period, if you will, conpared to what
was then offered from the standpoint of the

menu quite expansive options for patrons to
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choose from

| think this is in large part
again, the result of the fact that there were
extensive renovations mnade inside of the
property that enabled the operator to provide
a much nore extensive array of food itens for
pur chase.

Secondly, as was indicated in your
summary, Madam Chair, | think it is very
I nportant to note that there were quite a
nunber of instances where this applicant --
thi s appel l ant was put on notice by the office
of -- by the zoning admnistrator's office
t hat there were consi derabl e concerns wwth the
type of activity that was underway.

As you indicated, our record
denonstrates that we have, at |east by ny
count, one, two, three, four, mght be as nmany
as six, but I believe I"lIl just -- I'll |eave
the count at five separate notices wth
respect to the zoning admnistrator's shock

regardi ng concerns about this applicant --
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thi s operation.

The vi ol ation notice dat ed
10/ 28/ 99, | do not have an exhibit nunber for
that, but it is part of our record as ny
col | eagues are aware, which notes that there
IS a concern regardi ng the operations on site,
violation notice at March 7 of 2003, a clear
menor andum dated May 30, 2003 from the | ead
zoni ng inspector to M. Denzel Noble, who was
the admnistrator at that tinme, and then
August 21 of 03 Notice of Infraction, again,
on this sane property, operating a carry-out
wi thout a certificate of occupancy.

So | think clearly, the record
Illustrates that one, the scope of operations
as early as 1994 began to nove away fromthe
delicatessen understanding definition as
referred to in Wbster's ready-to-eat food
products and began to nove into the anbit of
wal king into the establishnment, taking a | ook
at a very extensive nenu and having nmade-to-

order food stuffs avail able for servi ce across
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a wde array of culinary options, if youwll.

That is not to nmake light of the
case here, but it is sinply to enphasize, and
| think the record is very strong on this
point, that the operation here far exceeded
t he under standi ng of delicatessen.

And | believe, therefore, that the
zoni ng adm ni strator was i ndeed proper to deny
the issuance of a certificate of occupancy in
this case, Madam Chair. Thank you

CHAI RPERSON M LLER: Thank you. |
just want to comment on -- pick up on a couple
t hings you said. One is, you know, that there
-- we did hear evidence that starting in 1994
they may have been noving away from the del
operation but I wouldn't want to rely on that
for our determnation that they actually did,
because it's not as strong as starting in 1999
when we have actually the beginning of the
docunentation of notices from DCRA, clearly
that they were operating outside the scope.

And al so, we have at that tine --
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It just seens like the -- you know, a certain
year we have at that tinme is when the ANC was
t al ki ng about noticing changes. And actually
the nmenber of the ANC actually Iived next
door, so his testinony was quite credible.

And a three year period starting
from 1999 |eads to 2000 -- 2001, 2002 --
what ever, t here - - t hey' ve definitely
continued that operation for three years.
There wasn't any rebuttal of that fact.

And | also want to say that the
evidence, certainly the testinony the ANC,
brought out the fact of how inportant -- why
this is inportantthat they cone for relief
fromthe BZA before they make such a drastic
change, because before then there weren't
adverse i npacts on the nei ghborhood, at | east
there's no evidence of that.

But after the change, we have in
the record M. Crews saying he began -- that
DCRA got conplaints, and we heard testinony

about rats and noise and snells fromtrash and
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things |ike that.

VI CE CHAI RPERSON ETHERLY: | woul d
absol utely agree, Madam Chair, | think as you
|l ook at the record for the purposes of
establishing the three year period of
di sconti nuati on, If you wll, I woul d
definitely agree with you that we -- the
record woul d support a fairly strong reliance
on the period beginning, at the earliest 1998
and clearly the notice of infractions, the
multiple notices of infractions help to
buttress that case, but |  think it's
consistent with the testinony that we recei ved
that -- as early as 1994 we began to see a
nove away here.

But clearly a discontinuationwould
-- | would agree would start sonewhere in 1998
or 1999, and the record is unrebutted in that
regard. So, that gives ne a fairly strong
confort level here, that all the i's were
dotted and the t's were crossed in this

particul ar case, Madam Chair.
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And |'d be nore than confortable,
not of course precluding any of ny other
col | eagues fromengaging in the deliberation,
but just to help expedite our process here,
|'"d be nore than confortable noving at this
time, Madam Chair, denial of Appeal No. 17589
of Salvatore Gorgone, pursuant to 11 DCMR
Sections 3112 fromthe adm ni strati ve deci si on
of the zoning admnistrator to deny the
I ssuance of a certificate of occupancy permt
for Gournet Shop because a prior delicatessen
use was discontinued for nore than three
years, pursuant to 11 DCMR Section 2005 and
woul d invite a second.

CHAI RPERSON M LLER: Second.

VI CE CHAI RPERSON ETHERLY: Thank
you, Madam Chair.

CHAI RPERSON M LLER: No further
conment s?

MEMBER MANN: The only thing that |
woul d add from sone of the evidence that you

wer e tal ki ng about a few nonents ago, was that
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comrensurate with the change in the nenu of
course, was the change in the actual type and
quantity of food products that were delivered.

We al so heard sone testinony that
there was a change in the anmount of trash
generated in the way that those operations
were conducted prior to those changes in the
menu and the food quantity.

CHAI RPERSON M LLER: Thank you, good
points. And | also think that we have nore
than three years in the record continually of
a di scontinuance, so |'mnot sure that we need
to exactly pinpoint when that began.

You know, but it's clear in the
record they were -- there were indications
t hey were noving away fromit in 94, and then
by 99 they were getting notices, and there
was a huge change in physically in t he
establishnent and then as well as in their
offering of types of food and cooking and
things |ike that.

kay, | think 1'd also like to
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comrent that, the ZA' s position becane clear

after, you know | went through all the
docunents, including what was faxed | ast
night, and that in the future, | think it

would be helpful if the Board had those
docunents at the beginning of the hearing
I nstead of at the end of the hearing. It
m ght have made for a faster hearing.

Ckay, any other coments? So we
have a notion before wus, and it's been
seconded.

Al those in favor, say aye.

(A Chorus of AYES)

CHAI RPERSON M LLER: All t hose
opposed? Al those abstaining? M. My,
woul d you like to call the vote?

SECRETARY MOY: Yes, ma'am The
staff would record vote as four to zero to
zero. This is on the notion that Vice Chair,
M. Etherly, to deny the appeal. This was
seconded by Ms. Mller.

Al so in support of the notion, M.
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Mann and M. Loud. W also have an absentee
ball ot fromM. Hood who's al so participating,
and his absentee ballot is to deny the appeal.

Hi s comments reads as follows: "The
bal |l ot use was discontinued. The ZA in ny
opi ni on, nmade the correct determ nation. The
use was changed and was intensified."

So that woul d give aresulting vote
of five to zero to zero.

CHAl RPERSON M LLER: Thank you.

SECRETARY MOY: The next case for a
decision is Appeal No. 17581 of Edwards B.
Root hs, pursuant to 11 DCMR 3112 from the
adm ni strative decision of the  Zoning
Adm ni strator, Departnent of Consuner and
Regul atory Affairs to revoke certificate of
occupancy Permt No. 109733, dated Septenber
12, 2006, for a Dry Ceaning Pick-Up-Only
establ i shnent . The subject property 1is
| ocated inthe RR5-C District at prem ses 1312
13'" Street, Northwest. And that's in Square

243, Lot 12.
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On Septenber 20, 2007 the Board
conpl eted public testinony, closed a record
and scheduled its decision on May 1, 2007.
The Board requested parties to submt a draft
of Findings of Fact and Concl usions of Law.

The filings have been subm tted and
are in your case folders. The first is a
filing from the Appellee, DCRA and is
I dentified as Exhibit 25.

W al so have the second filing from
the Appellant, which was filed this norning,
May 1, and that should be identified as
Exhi bit 26. That would be the prelimnary
matters is that that filing fromthe Appel |l ant
s untimely.

So the Board is -- should act on
the nerits of the appeal. And that concl udes
the staff's briefing, Madam Chair.

CHAl RPERSON M LLER: Thank you, M.
Moy. |'"'m going to turn this over to M.
Etherly, as | didn't sit on this case.

VI CE CHAI RPERSON ETHERLY: Thank you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

very much, Madam Chair. As ny coll eague M.
Mann will recall, we took quite extensive
testinmony on this case during our hearing on
March 20 and set it forth for action on this
dat e.

M. Mann, I 1 per haps | ust
indicate really at a starting point as to
where | believe we are, and in all honesty,
It's somewhat funny that this case foll ows the
previ ous case, because | think we have very
simlar questions in terns of what was, in
fact, happening at a particular |ocation and
whet her or not the record and the testinony
supports the Appellee's -- the Appellant's
version of the facts, if you wll.

And | think we are in fairly
simlar waters with respect to this particul ar
matter. The key issue here, one of the key
guestions, if not the key mllion dollar
guestion is what was, in fact, operating at
thi s establishnent.

Was there, in fact, a dry cleaning
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pi ck-up-only establishnent in operation at
this site? And | believe the record, as was
the case in the prior case that this board
j ust deci ded, again one has nothing to do wth
the other, but | think very simlarly this
record does not support a finding that there
was, in fact, the operation of a |aundry
busi ness on the prem ses.

My col | eague, M. Mann, you w || of
course have noted at Exhibit 25, which is the
Proposed Findings of Fact and Concl usi ons of
Law of DCRA, in relevant portion at page si X,
| think the DCRA briefing sets out clearly
where this case is at, at its point.

And it reads, in relevant portion,
on the top of page six, that first, the Board
notes that each <certificate of occupancy
| ssued to the Appellant for the base unit and
first floor of the property were to operate a
| aundry on the prem ses. However, the Board
concl udes that no laundry was operated on the

premses during the critical three vyear
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peri od.

The Appellant never secured a
business license to operate a |aundry
busi ness. Fur t her nor e, the  Appell ant

testified that he never operated a |aundry
busi ness on the prem ses.

Again, that's comng from the
Proposed Findings of Fact and Concl usi ons of
Law, DCRA, but | believe that statenent is
very spot-on with respect to what is at issue
on this prem ses.

Further, M. Mann, you will recall
testinony that we received from participants
in the case that there was, in fact, no
observation of any Dbusiness activity of
rel evant concern going on at this property.

Nei ghbors to the property, and
again I'"'mreading frompage six in the third
par agr aph, "Neighbors to the property have
testified that the door was kept | ocked and
that there was no evidence of normal business
activity."
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And this is indirect contravention
-- direct oppositionto the testinony fromthe
Appel I ant that the front basenent door was, in
fact, kept open for walk-in custoners. I
think finally, again in rel evant portion DCRA
notes that there was no docunentary evidence
provided to confirm the operation of
commer ci al copying service even on the
prem ses, which was what the Appellant had
noted was part of the operations onthis site.

So |l think the recordis very, very
clear, and again, fairly convincingly so that
the nature of the operations on this site are
not, in fact, consistent with what, in fact,
was the case. M. Mnn, |'ll open it up to
you for further discussion.

VEMBER MANN: M. Et herly, |
believe you hit on the salient points and
certainly touched on a |l ot of the points that
| woul d have di scussed nyself.

It is interesting that there were

the parallels in this case and the previous
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case, and | did want to note agai n what you' ve
al ready nentioned that we did hear testinony
that there was evidence of no business
activity occurring for a period of tinme, which
| really think buttressed the case that, in
fact, there was no laundry business of any
sort occurring on their prem ses for a period
of at |east three years.

|'ve actually asked M. My to
obtain one bit of information for nme if we

coul d just pause for one nonent.

VI CE CHAI RPERSON ETHERLY:
Certainly.
(Wereupom the above-
entitled matter went off
the record at 11:01 a.m
and resuned at 11:02
a.m)
VI CE CHAI RPERSON ETHERLY: Madam
Chair, I'd like to suggest M. Mann rai ses an
excellent issue for us, and | won't direct

this to the Chair, as she's not participating
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in the case, but M. Mann, what |I'd like to
suggest is that we take a brief recess on this

| ssue.

The question at issue here is the
recei pt of the Appell ants Proposed Fi ndi ngs of
Fact and Conclusions of Law, which were
recei ved by the Board this nor ni ng.
Technically, therefore, that submttal would
have to be waived in, as we currently only
have two nenbers who are participating in the
case.

| understand that we are going to
reach out to M. Turnbull to secure his
agreenent to receive that submttal into the
record so that we can, in fact, deliberate on
It. So | suggest that we take a brief recess
to clarify where we are on that.

MEMBER MANN: | agr ee.

VI CE CHAI RPERSON ETHERLY:
Excel l ent. Thank you Madam

(Wher eupom the above-
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entitled matter went off
the record at 11: 03 a. m
and resuned at 11: 11

a.m)

VI CE CHAI RPERSON ETHERLY: Al ri ghty,
| think we are good to resune again, this
portion of our public neeting as it relates to
Appeal No. 17581 of Edwards B. Root hs.

Just to pick up where we are, M.
Mann, again we received the Proposed Findings
of Fact and Conclusions of Law from the
Appel lant this norning, and therefore would
need to waive our rules.

| would take it as a consensus of
the Board. The Board has received the
communi cation from M. Turnbull, who is the
ot her participating nenber on this case that
he has no objection to waiving our rules and
receiving in those Proposed Findings of Fact
and Concl usi ons of Law.

MEMBER MANN: | agr ee.
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VI CE CHAI RPERSON ETHERLY: So
would take it as a consensus of the
participating nenbers on this case, nyself,
M. Mann and M. Turnbull that the Board can
wai ve its rules and accept in that filing. A
procedural issue, but neverthel ess one that is
very inportant, because it just ensures that
we take into our record all of the appropriate
submttals and filings.

At the end of the day, however, it
Is a tenpest in a teacup, because | sinply
don't find any of the argunents of the
Appellant in this case to be conpelling and to
rebut the record as it has been set forth in
this case to date.

So | believe where we are, M.
Mann, if there are not any further di scussions
or any further issues that you want to raise,
| think it would be appropriate to nove
forward under a notion at this tine.

MEMBER MANN: Yes.

VI CE CHAlI RPERSON ETHERLY:
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Excellent. Wth that | would nove denial of
Appeal No. 17581 of Edwards B. Root hs pursuant
to 11 DCVR  Secti ons 3112 from the
adm ni strative decision of the zoning
adm ni strator Departnment of Consuner and
Regul atory Affairs, to revoke certificate of
occupancy permt No. 109733 for a dry cl eaning
pi ck-up-only establishnment at subj ect property

1312 13'" Street Northwest and would invite a

second.

MEMBER MANN: Second.

VI CE CHAI RPERSON ETHERLY: Thank you
very nmuch, M. Mann. Again, | think the

record is very full and clear on the fact that
there were not any pertinent busi ness
operations at this address as argued by the
appel | ant.

Clearly there was not a |aundry
operation present based on both the testinony
of DCRA, based on the testinony of w tnesses
and, in fact, neighbors who live in very cl ose

proximty to the subject property that they
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di d not observe any nornmal business activity.

Quite frankly, other that the
assertions of the Appellant on the record
here, there is nothing to support the finding
of a laundry service -- a pick-up laundry
service at this site. Nor, in fact, not that
It's necessarily relevant to this particular
question, but with respect to this issue of a
consulting business, | think the record is
full and conplete on those questi ons.

M. Mann, anything further?

MEMBER  MANN: I have not hing
further. | concur wth your concl usions.

VI CE CHAI RPERSON ETHERLY:
Excel | ent. Not heari ng any further

di scussion, we have a notion in front of us
that's been properly seconded. I'"d like to
ask all those in favor please signify by
sayi ng, aye.

(A Chorus of Ayes.)

VI CE CHAI RPERSON ETHERLY: Opposed,

abst enti ons? Hearing none, the notion
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parries. M. My, could you call that vote
pl ease?

SECRETARY MOY: Yes, sir. St af f
woul d record the vote as two to zero to two.
That's on the notion of M. Etherly, the Vice
Chair to deny the appeal, seconded by M.
Mann. W have two Board Menbers not
participating.

We al so have, sir, as you know t he
absentee ballot from M. Turnbull, who's
participating on this case and his absentee
ballot is to deny the appeal.

To read his comment, "The testinony
given at the hearing and the nature of the
records <clearly show that the zoning
adm ni strator was correct in revoking the
certificate of occupancy permt."

So that woul d give aresulting vote

of three to zero to two.

VI CE CHAI RPERSON ETHERLY:
Excel | ent . Thank you very nuch, M. My.
Wth that, I'Il turn it back over to you,
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Madam Chai r.

CHAl RPERSON M LLER: M. My, what's
t he next case on the agenda?

SECRETARY MOY: The next case is a
notion for re-consideration of the filed
deci sion to Application No. 17438 of Braden P.
And Conner W Her man.

Thi s application was pursuant to 11
DCMR 3126, or rather the notion for re-
consideration is pursuant to 11 DCVR 3126
The original application was pursuant to 11
DCVMR 3104.1 for a special exception to allow
a two-story addition to a row dwelling under
Section 223, not neeting the percentage of |ot
occupancy or court w dth provisions of 403 and
406. The subject property is located in the
R-4 District at premses 629 East Capitol

Street, Northeast. That's in Square 868, Lot

805.

On April 12, 2007 the party status
I n opposi tion, Madi son and Sol vei gh
McCul | ough, filed a noti on for re-
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consideration, which is identified in your
case folders as Exhibit 49 of the Board's
final deci sion.

In opposi tion, the Applicant
represented by Arnold and Porter filed a
response to that notion on April 19, 2007, and
that is identified in your case folder as
Exhi bit 50. The Board is to act on the nerits
of the re-consideration request.

That conpl et es t he staff's
briefing. Thank you Madam Chair.

CHAl RPERSON M LLER Thank you, M.
Moy. Ckay, so we have a nmotion for re-
consi deration and then we have an opposition
to it that was filed by the Applicant. So,
and | think the Applicant's opposition is
quite to the point, but let's start wth the
first one.

The first point was that the notion
for re-consideration is untinely. | don't
think they're correct on that point. 3126.2

of our regulations provide ten days fromthe
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date of issuance of a witten order of the
Board for a notion for re-consideration to be
filed.

The order was issued on March 29,
2007. That regulation is to be read in
concert wth 3110.3 and 3110. 2, whi ch toget her
they basically give three days for nmailing and
then if the due date falls on a Saturday or
Sunday or a holiday, it gets noved to the next
weekday.

So, by my calculations, this
notion was due April 11, and it was faxed to
the Ofice of Zoning on April 10. So |
believe its tinely, unless ny Board Menbers
have cal cul ated ot herw se.

kay, so | think we can then go to
the nerits of the notion for re-consideration
to see whether they, in fact -- whether it's
all eged that we nade an error of law, or there
was new evidence that couldn't have been
offered at the hearing or any other error

And basically, we can go through the errors.
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| don't believe any of them have net that
st andar d.

The first error that is alleged is
that we erred in qualifying a nechanica
engi neer as an expert. |If you recall in this
case, there were experts on each side. (oing
to the shadow and light inpacts of the
proposed addition.

And we, it's the normal process you
know, | ooked at the experts, allowed the other
parties to cross-exam ne themor whatever, and
in our judgenent determ ned that this
mechani cal engineer qualified as an expert,
and | don't see any grounds, except an opi nion
here, that there's an error.

There's no standard that we didn't
meet or anything to that affect. Does anybody
el se see any nerit on that one?

The next one was that we didn't
al l ow cross exam nation of himregarding the
conput er program process, and as the

opposition stated, if you look at the
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transcript, there was -- we allowed cross --
extensive cross exam nation, so | don't think
that that is supported in the record.

Anyt hi ng el se?

Third, that the BZA should have
specified building material. And then the
Applicant said in response to that, that they
actually assuned in the inpact study the use
of white painted brick on the west-facing
bui Il ding wall, consistent wwth the Applicant's
property, used white so as to nmaximze the
reflective light into the McCull ough's house,
and t hat McCul | ough never sought for the Board
to specify a color.

So | think it was certainly
reasonabl e, |I nean, within our proper role in
evaluating this case not to specify a color.

There was an error suggested that
BZA shoul d have said that the two new wi ndows
woul d be frosted. As the Applicant shows,
frosted glass is specified in the plans and

wll be installed, so that's not an issue.
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There was an error alleged wth
respect to the neasurenment of the rear yard,
and the Applicant explained that neasurenent
of the rear yard includes where the carriage
house is, which is correct, so there was no
error there as far | can see.

And finally, there was an error
al | eged regardi ng, or maybe not an error, but
| believe they asked again that the Board
consi der ordering a double courtyard, and the
Board considered this at the hearing and
rejected it, and there's no new law or
evi dence suggesting that the Board should re-
consi der.

So | think that covers the
al l egations of error as far as | can see. Any
ot her comments here?

kay, in which case then, finding
no errors of fact or law, or new evi dence t hat
coul d have been offered at the hearing before
the record was closed, | would nove to deny

the motion for re-consideration of fina
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decision in Application No. 17438 of Braden P.
And Conner W Herman and ask for a second.

MEMBER MANN:  Second.

CHAl RPERSON M LLER: Any ot her
comments that Board Menbers woul d |'i ke to nmake
on this notion? GCkay, in which case then, Al
those in favor say, aye.

(A Chorus of AYES.)

CHAl RPERSON M LLER: All t hose
opposed? Al'l those abstaining? M. My,
woul d you like to call the vote?

SECRETARY MOY: Yes, nmm'am The
staff would record the vote as three to zero
toone. This is onthe notion of the Chair to
deny the notion for re-consideration, seconded
by M. Mann. Also in support of the notion,
M. Etherly. W also -- actually the final
vote woul d be three to zero to two, because we
have a board nenber not participating, and we
have a zoni ng conm ssi oner not present and not
vot i ng.

So again, the final vote is three
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to zero to two on the vote to deny the notion
for re-consideration.

CHAI RPERSON M LLER: Thank you.

SECRETARY MOY: The next and | ast
case for decision by the Board is Application
No. 17580 of Macy Devel opnent, LLC, pursuant
to 11 DCVR 3103.2, for a variance from the
residential recreation space requirenents
under section 773 to build an eight wunit
residential condom niumbuilding in the C2-A
District. This is at prem ses 284 15'" Street,
Nor t heast, Square 1073, Lot 803.

On March 20, 2007 the Board
conpl eted public testinony, closed the record
and scheduled its decision on My 1. The
Board, however, did allow the Applicant to
submt revised plans after neeting wth
parties after the hearing.

To date there have been no filings
into the record. The Board is to act on the
nmerits of the variance request for the

residential recreation space, pursuant to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

54

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Section 773. That conpletes the staff's
briefing.

CHAl RPERSON M LLER: Thank you, M.
Moy. | didn't sit on this case, either, so
|"'mgoing to defer to M. Etherly.

VI CE CHAI RPERSON ETHERLY: Thank you
very much, Madam Chair. This case is ready to
nmove forward, but | think 1it's perhaps
appropriate just to talk very briefly about
t he procedural posture that we're in, because
| wll recognize that we have nenbers of the
audi ence who were participants in that case as
parties in opposition.

It is not necessarily a step that
the Board is required to take, but |'m just
going to walk very slowy through the
procedural posture here. Speak a little bit
to sone of the concerns that were raised, but
at the end of the day, as those nenbers of the
audi ence wll hear, we are very constrained
I n what we can do.

And | mght as well just sinply
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start with where we are in this case and then
kind of work ny way backwards.

My col | eagues wll recall that, as
I ndicated in the summary provi ded by M. My,
this was a residential rec. space requirenent
case. That is a provision that is no |onger
on t he books.

Qur participants in the audience
w il recall that there was a di scussion duri ng
the hearing of this eventuality. The relief
that's sought here is very, very specific
relief. The project neets all other zoning
requi rements save, at the tine of its filing,
the residential recreation space requirenent.

As of April 6, 2007, the repeal of
that requirenent by the zoning conm ssion
becane final wth its publication in the
District of Colunbia register. As a result,
It makes the relief that the applicant is
seeking in this case mot - no |onger
necessary because the regulation is no | onger

on t he books.
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As a result, it wll be ny
suggestion wth the concurrence of ny
col | eagues, of cour se, t hat the case,
therefore, be dismssed. Because the relief
I's not | onger required under |aw

That being said, however, as M.
Moy indicated, the Board did encourage the
applicant to continue dial oguing with nenbers
of the community, in particular sone of the
adj acent neighbors, to see whether or not
there could be accommodations that could be
reached.

The Applicant is not required to do
that, not by this board, not by Ilaw, but
clearly there were a nunber of concerns that
were expressed with the participants that
provided testinony and participated in the
case, M. Young, Ms. Solonon, and M.
Washi ngt on.

Clearly there were a nunber of
concerns that addressed issues that | think

the Board was fairly clear fell outside of the
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purvi ew of what we could do in this particular
case as it related to trash, as it related to
particularly the inpact on, if | recal
correctly, Ms. Solonon's property being
adj acent .

And a lot of discussion was had
about the property |line and where the
particular structure would be faced. Again,
| don't want to speak for ny coll eagues, but
we definitely understand those concerns, we
hear you.

It's little solace and confort to
you to hear us say there's nothing we can do
about it, but it would be entirely outside of
the scope of this board' s power and authority
in this case and, generally speaking, to
constrain the Applicant in any way with regard
tothe relief that they were requesting. And
again, ultimately the resolution of the case
Is that relief is no | onger necessary.

So with that, M. Mnn, as the

sitting and participating -- as the other
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sitting and participating nenber on the case,
it would be ny suggestion that by virtue of
t he publication of zoni ng comm ssi on order No.
05-02 on April the 6'", 2007 in the District of
Col unbia register revoking the residential
recreation space, | would suggest and | woul d
nove, therefore, that this board dismss
Appl i cation No. 17580 of Macy Devel opnent, LLC
on the grounds that the requested relief is no
| onger required, and t herefore, t he
application is noot and would i nvite a second.

MEMBER MANN: Before | second that,
If | could just ask you a question perhaps
just to nmake sure that | understand and that
all the parties understand what all of the
options are.

You nentioned that the Applicant
could have w thdrawn, you' ve nmade a notion
that we dism ss on nootness and | guess there
I's no other alternative. | nmean, we could if
we noved to approve the application we'd be

noving to approve sonething that isn't a
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requirenment. And that's why the dismssal is
the proper way to go.

VI CE CHAI RPERSON ETHERLY: Thank you
very much, M. Mnn, for that question. Yes,
as you indicated, the Applicant coul d
concei vably have wi thdrawn their case. The
Applicant probably had very little way of
predicting, if you will, when the publication
of the residential rec. space requirenents
death, if you will, was going to happen.

So, clearly because the case is
still before us, |'m suggesting that the --
probably the cl eanest and nost direct way is
sinply to dismss it on the grounds of
noot ness. That way the Applicant has sone
clarity and sonme closure on this particular
case.

They wll continue to nove forward
in their process in other venues as they nove
t hrough their permts and everything el se, but
this was the only relief that was sought

before the Board. So the cleanest way is
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sinply to dismss it, | believe, on the
grounds of noot ness.

MEMBER MANN: Alright, then, | wll
second your notion.

VI CE CHAI RPERSON ETHERLY: Thank you
very much, M. Mann, you nmade ne work hard on
that particular one. Again, it's the record
and t he procedural posture of the case conpels
us to nake this decision, but out of courtesy
to those who took tinme to cone out and who
took tine to participate in the hearing on the
20'", | just wanted to wal k you through where
we are.

Thank you for taking the tinme. O
course, the Applicant's representative 1is
her e. Hopefully there will continue to be
di scussi ons and di al ogue around how nei ghbors
can live together and work together, as |
I ndi cated on the record, and this has nothi ng
to do wth the decision or the grounds for our
decision, but | don't live too far fromthis

ar ea.
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So I'mfamliar with a lot of the
I ssues that we're all facing. And we had a
wi de range i n discussion on the 20'" about some
of those concerns, be it gentrification, be it
t he practical inpacts of parking, in trash and
what have you.

So hopefully, there will continue
to be dialogue across the parties. But |
think that would, wth our action today,
conclude all the business that this board is
enpowered to handle on this matter.

Wth that, we have a notion in
front of us that's been properly seconded.
Not seeing any further discussion, |'d ask all
those in favor to signify by saying, aye.

(A Chorus of AYES.)

VI CE CHAI RPERSON ETHERLY: Those
opposed? Any abstentions? Hearing none, M.
Moy coul d you record the vote pl ease?

SECRETARY MOY: Yes, sir. St af f
woul d record the vote as two to zero to two.

This on the notion of M. Etherly to dismss
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the application on the ground of npotness,
seconded by M. Mann.

W al so have two Board Menbers not
partici pating. In addition, we have an
absentee vote from M. Turnbull, and his
absentee vote is to dism ss the application as
well, which would give a resulting vote of
three to zero to two.

VI CE CHAI RPERSON ETHERLY: Thank you
very much, M. Mann. |'Ill turn it back over
to the Chair. Thank you.

CHAI RPERSON M LLER: Thank you. M.
Moy, do we have any other itens on the agenda?

SECRETARY MOY: That conpletes the
public neeting agenda.

CHAI RPERSON M LLER: Ckay, thank
you. Then we'll be reconvening at 1:00 for a
public hearing, and this neeting i s adj ourned.

(Wher eupon, the above- entitled

matter was concluded at 11:33 a.m)
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